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Council conclusions on follow up to the recommendations in 

the final report on the fourth round of mutual evaluations 

concerning the european arrest warrant and surrender 

procedures among the member states of the EU 

 
 

3018th JUSTICE and HOME AFFAIRS Council meeting 

Luxembourg, 3 June 2010 

 
 

The Council adopted the following conclusions: 

 

 

"The Council, 

 

HAVING REGARD to Article 8 (5) of the Joint Action of 5 December 1997 establishing a 

mechanism for evaluating the application and implementation at national level of international 

undertakings in the fight against organized crime;  

 

HAVING REGARD to the Council Final Report on the fourth round of mutual evaluations, 

concerning the European arrest warrant and surrender procedures among the Member States of the 

EU, based on individual evaluation reports, which contains recommendations addressed both to 

individual Member States and to the preparatory bodies of the Council of the EU; 

 

BEARING IN MIND the need to further ensure efficient application of the EAW on the basis of the 

recommendations addressed to the Council preparatory bodies, as to the possibility of taking action 

at EU level in order to enhance uniform application of the EAW and to overcome the difficulties 

experienced so far;  

 

BEING AWARE that on some matters further reflection is needed and action should be taken in the 

near future; 
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WISHING TO ENCOURAGE the competent authorities of the Member States to adopt all the 

measures necessary to improve the application of the EAW in accordance with these Council 

conclusions;  

 

Has adopted the following conclusions: 

 

1. In relation to Recommendation 7 of the final report and with a view to moving towards a 

common time limit for the submission of a language-compliant EAW, the Member States should 

adopt the measures necessary to establish an adequate time limit (...) for the submission of such 

EAW to the competent authority in the executing Member State. It would be desirable if such time 

limit could be set around 6 working days. 

 

2. In relation to Recommendation 9 of the final report, and with a view to reaching a coherent 

solution at European Union level regarding the proportionality requirement for the issuing of any 

EAW, in point 3 of the European Handbook on how to issue a EAW 
1
 (Criteria to apply when 

issuing an EAW – principle of proportionality) the following modifications should be introduced 

into the first, second and forth paragraphs, and last paragraph should be deleted: 

 

"It is clear that the Framework Decision on the EAW does not include any obligation for an issuing 

Member State to conduct a proportionality check and that the legislation of the Member States plays 

a key role in that respect. Notwithstanding that, considering the severe consequences of the 

execution of an EAW with regard to restrictions on physical freedom and the free movement of the 

requested person, the competent authorities should, before deciding to issue a warrant consider 

proportionality by assessing a number of important factors. In particular these will include an 

assessment of the seriousness of the offence, (…) the possibility of the suspect being detained, and 

the likely penalty imposed if the person sought is found guilty of the alleged offence. Other factors 

also include ensuring the effective protection of the public and taking into account the interests of 

the victims of the offence. 

 

The EAW should not be chosen where the coercive measure that seems proportionate, adequate and 

applicable to the case in hand is not preventive detention. The warrant should not be issued, for 

instance, where, although preventive detention is admissible, another non-custodial coercive 

measure may be chosen – such as providing a statement of identity and place of residence – or one 

which would imply the immediate release of the person after the first judicial hearing. Furthermore, 

EAW practitioners may wish to consider and seek advice on the use of alternatives to an EAW. 

Taking account of the overall efficiency of criminal proceedings these alternatives could include: 

 

• Using less coercive instruments of mutual legal assistance where possible. 

• Using videoconferencing for suspects. 

• By means of a summons 

• Using the Schengen Information System to establish the place of residence of a suspect 

• Use of the Framework Decision on the mutual recognition of financial penalties 

 

 Such assessment should be made by the issuing authority.  

                                                 
1
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This interpretation is consistent with the provisions of the Framework Decision on the EAW and 

with the general philosophy behind its implementation, with a view to making the EAW an 

effective tool for combating serious and organised crime in particular. Prosecutors may also wish to 

have reference to the Advocaten voor de Wereld case in Annex VII and Article 49 of the EU Charter 

on Fundamental Rights." 

  

Further examination should continue in the appropriate bodies in order to provide practitioners with 

efficient legal instruments so that, where appropriate, the testimony of suspects can be obtained by 

means of mutual legal assistance or instruments based on the principle of mutual recognition that 

would not entail the surrender of the person. 

 

However, bearing in mind the differences between the Member States legal systems, in case where 

undertaking non-legislative measures will not be satisfactory, the Council agreed to re-examine this 

issue in the future on the basis of a report which, would be produced by the Commission, based on 

factual information and produced at its own initiative or on request of the Council. On that occasion 

the Council will decide on the necessary steps to be taken in order to foster a coherent solution at 

EU level. 

 

3. In respect of Recommendation 10 of the final report, regarding the issue of surrender in 

respect of accessory offences, Member States should endeavor to take action at national level, if 

need be, in order to solve any difficulties that the absence of a rule in the Framework Decision 

might cause.  

 

4. Regarding Recommendation 12 of the final report, on the possibility of removing the 

specialty rule in relations between Member States, reflection should continue at EU level as to the 

advisability of gradually removing the application of that rule, and also at national level, on the 

possibility to abolish its application (...), by making use of the declaration provided for under 

Article 27.1 of the Framework decision. 

 

5. In relation to Recommendation 14, on the impact on the EAW underlying a SIS alert as a 

result of the obligation imposed on Member States by article 111(2) of the CISA, replaced by the 

Council Decision 2007/533/JHA, the evaluation carried out by the Commission in respect of 

domestic provisions implementing remedies foreseen pursuant to Article 59(3) of that Council 

Decision  

should take account of the need to ensure the efficiency of the EAW and pave the way to a common 

interpretation of the relevant provisions in the Member States. 

 

6. In respect of Recommendation 15, on the possibility of establishing a mechanism for 

provisional arrest under the EAW in urgent cases, Member States should take legislative action at 

national level, insofar as this matter creates particular difficulties in practice.  
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7. In relation to Recommendation 16 of the final report, on the lack of timely and accurate 

information on the progress of the EAW procedure and on the final decision on surrender, executing 

authorities are strongly encouraged to use the form as set out in the Appendix to these conclusions, 

as a best practice when communicating the final decision on the EAW. The form will be also 

attached as Annex IV to the European Handbook on how to issue an EAW. 

 

8. Regarding Recommendation 19 on the application of Article 29 of the Framework Decision, a 

questionnaire should be distributed to Member States by the appropriate bodies in order to assess 

the need for a uniform approach on the seizure and handing over of property deriving from a 

EAW."  

 

 

 

 

 

 

_________________ 


